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Any person an aggrieved by this Order-in-Appeal may file an appeal or revision application, as
the one may be against such order, to the appropriate authority in the following way:

RS TSGR BT GeAIGToT e -
Revision application to Government of India:
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A revision application lies to the Under Secretary, to the Government of India, Revision Application Unit,
Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep Building, Parliament Street, New
Delhi-110001, under Section 35EE of the CEA 1944 in respect of the following case, governed by first
proviso to sub-section (1) of Section-35 ibid:
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In case of any loss of goods where the loss occur in transit from a factory to a warehouse or to
another factory or from one warehouse to another during the course of processing of the goods in a
warehouse or in storage whether in a factory or in a warehouse
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(c)  In case of goods exported outside India export to Nepal or Bhutan, without payment of
duty.
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(d)  Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such order
is passed by the Commissioner (Appeals) on or after, the date appointed under S2c.10%:.
of the Finance (No.2) Act, 1998. e
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The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which
the order sought to be appealed against is communicated and shall be accompanied by
two copies each of the OlO and Order-In-Appeal. It should also be accompanied by a:
copy of TR-6 Challan evidencing payment of prescribed fee as prescribed under Section
35.EE of CEA, 1944, <.nder Major Head of Account.
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The revision applicatic;n shall be accompanied by a fee of Rs.200/- where the amount
involved is Rupees One Lac or less and Rs.1,000/- where the amount involved is more
than Rupees One Lac.
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Appeal to Custom, Excise, & Service Tax Appellate Tribunal.
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Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-
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(a) the special bench of ‘Custom, Excise & Service Tax Abpellate Tribunal of West &gnck
No.2, R.K. Puram, New Delhi-1 in all matters relating to classification valuation and.
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(b) To the west regionél bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 0-20, New Metal Hospital Compound, Meghani Nagar, Ahmedabad : 380
016. in case of appeals other than as mentioned in para-2(i) (a) above.
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The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 as
prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of Rs.1,000/-,
Rs.5,000/- and Rs.10,000/- where amount of duty / penalty / demand / refund is upto 5
Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of crossed bank draft in
favour of Asstt. Registar of a branch of any nominate public sector bank of the place
where the bench of any nominate public sector bank of the place where the bench of the
Tribunal is situated.
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In case of the order covers a number of order-in-Original, fee for each 0.1.0. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the
Appellant Tribunal or the one application to the Central Govt. As the case may be, is
filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.
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One copy of application or O.1.0. as the case may be, and the order of the adjournment
authority shall a court fee stamp of Rs.6.50 paise as prescribed under scheduled-| item
of the court fee Act, 1975 as amended.
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Attention in invited to the rules covering these and other related maiter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.
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For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty confirmed by
the- Appellate Commissioner would have to be pre-deposited. It may be noted that the

" pre-deposit is a mandatory condition for filing appeal before CESTAT. (Section 35 C (2A)
and 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 1994)

Under Central Excise and Service Tax, “Duty demanded” shall inciude:
(i) = amount determined under Section 11 D;
(i) amount of erroneous Cenvat Credit taken;

@iy  amount payable under Rule 6 of the Cenvat Credit Rules.
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In view of above, an appeal against this order shall lie before the Tribunal on payment of 10% <~
of the duty demanded where duty or duty and penalty are in dispute, or penalty, where p.e;fn‘alty N
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Order In Appeal

Subject appeal is filed by M/s. S B J Von Compounders Pvt Ltd, Plot

No. 131-132, Shivam Industrial Park, Opp- Sarvodaya Hotel, Vasna

Chancharvadi Road, Moraiya, Tal. Sanand, Dist. Ahmedabad (hereinafter

referred to as "the appellant]against Order in Original No.04/REFUND/2015
[hereinafter. referred to as ‘the impugned order) passed by the Deputy
Commissioner, Central Excise,Div-IV,Ahmedabad-II (hereinafter referred to as
‘the adjudicating authority).they are engaged in the manufacture of
exicable goods falling under Chapter 64 of the Central Excise Tariff
Act, 1985][hereinafter referred to as CETA, 1 9857 The appellant is availing

cenvat credit on various inputs under Cenvat Credit Rules, 2004.

2. Brief facts of the case is that, the appellant manufactured and
‘exported goods to M/s. Reckitt Benckiser (India) Ltd. a 100% EOU
during the period October 2013 to October 2014. The goods
manufactured by the appellant were entirely cleared to M/s.Reckitt
Benckiser (India) Ltd. the accumulated Cenvat credit availed by the
~appellant on the inputs consumed in the manufacture of such goods could
not be. utilized. In terms of Rule-5 of the Cenvat Credit Rules, 2004, a
manufacturer ‘who cleared a final product for export without payment of
duty is eligible for refun-d of the unutilized cenvat credit availed on
inputs utilised in the manufacture of such goods sold without payment of
any duty. Accordingly, The appellant filed refund application dated
16.10.2014for Rs.4,76,095/-0of wunutilized cenvat credit lying
accumulated in their account for the said period. Show cause notice
dated 20.02.2015 issued and vide above order rejected the refund
claim on the ground that the unutilized cenvat credit lying in the
appellant's balance was available to the appellant for payment of
Central Excise Duty for future duty paid clearances that may be mad/e
by the'appellant. That the present case was one of deemed export and

not one of actual export, and therefore, the benefit of refund was not

available to the appellant.

3. Being aggrieved by the impugned order, the present appeal has been filed by
the appellant on the following grounds: '

The copy of SCN dated20.02.2015 was hand delivered to the

appellant for which the appellant were made to sign the

acknowledgement of receipt of the show cause notice. TR T

O




said credit could be utilised for future clearances .
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The acknowledgement of receipt also had a pre-printed declaration
that the appellant were eligible for refund under Rule-5 of the Cenvat
Credit Rules and that the matter may be decided accordingly. A
further noting was there that the aforesaid submiss_ion may be taken as
PH (personal hearing).In utter disregard to the principles of natural justice,

the adjudicating authority vide above 010 rejected the refund claim

- filed by the appellant without affording any opportunity to the appellant

to bring on record their submissions to the objection raised in the
show cause notice rejecting the subject refund claim. In the said
order,it was has held that the clearances made by the appell‘ant
cannot be termed as actual exports a_nd therefore, the benefit of refund
under Rulé—s was not available to the appellant. that the appellant
were a DTA unit, and therefore, the cenvat credit held in their

balance was always available to them for clearance of their finished

ngods in the Domestic Tariff Area.

the adjudicating authority has relied upon the decision of the

Appellate Tribunal in the case of M/s. Everest Industries reported in 2013-

1I01- 826 - CESTAT- Delhi, 2013 (31) SIR 189 wherein the Appellate
Tribunal has taken a view that the benefit of Rule-5 was not available to

the transfers from a DTA unit to a SEZ unit.

That the issue whether the benefit of Rule-5 was applicable to transfers:
made from DTA unit to a 100% ECU had arisen before the Hon'ble Gujarat
High Court in various cases like E.I. Dupont India Pvt. Ltd. reported in 2014
(305) ELT 282, Commissioner V/s. N.B:M. Industries reported in 2012 (276) ELT

and Commissioner V/s. Shilpa Copper Wire Industries reported in 2011

\_/(269) ELT 17 wherein the Hon'ble High Court has held that refund of

unutilized cenvat credit cannot be rejected on clearances made to a
100% ECU on the ground that it was a case of deemed export and

refund under Rule-5 was only applicable in the case of physical export.

The department. has not raised any dispute in this case that the
appellant was not in a position to utilise accumulated Cenvat
credit ofRs. 4,76,095/-, but the refund claim is rejected on the ground
that Cenvat credit held in balance is always available to the appellant for
clearance of finished goods in Domestic Tariff ;z\.rea, However, this
approach is erfoneous and illegal because refund claim under Rule-5 of

the Cenvat Rules cannot be denied on the basis of a possibility that
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They rely on the case laws of 1. Hon’able Gujarat High Court has held
in case of Commissioner V/s. Anita Synthetic Pvt. Ltd. reported in 2014
(8306) ELT 133 (Guj.) that refund under Rule-5 of the Cenvat Credit Rules
was permissible'as held in case of Shilpa Copper Wire Industries reported
in 2011 (269) ELT 17 (Guj.) when the goods were exported, either physicél
or byway of deemed export, and it was not possible to utilise Cenvat
credit of such transactions for payment of duty on any other goods. Now,
all these decisions , it is settled legal position that refund claim under Rule-
S of the Cenvat Rules cannot be denied on the ground that the assessee

could utilise cenvat credit accumulated against future transactions in DTA.

-4, Personal hearing in the matter was held on 04.05.2016, wherein Shri
aditya s. tripathi, Advocate, appeared on behalf of the appellant and reiterated
the submissions made in their grounds of appeal.he submitted copy of case law
2016[331]ELT[GUJ] Commissioner V Metflow Cast P. LTD. I have carefully gone
through the records of the case as well as the written submissions made by the
appellant. I find that the appellant has been denied the refund of Cenvat credit.
The issue to be decided is the admissibility of Cenvat Credit refund claim filed by
the appellant.

I find that, during the period October,2013 to October,2014, the
appellant manufactured and exported the goods to M/s. Reckitt
~ Benckiser (India) Ltd., a 100% EOU. The goods manufactured by the
appellant were entirely cleared to M/s.Reckitt Benckiser (India) Ltd. the
accumulated Cenvat credit availed by the appellant on the inputs
consumed in the manufacture of such goods could not be utilized. In terms
of Rule-5 of the Cenvat Credit Rules, 2004, a manufacturer who cleared a
final prodlict for export without payment of duty is eligible for refund of
the wunutilized cenvat credit availed on inputs utilised in the
manufacture of such goods sold without payment of any duty.
Accordingly, The appéllant filed refund application aated 16.10.2014 for
Rs. 4,76,095/- of unutilized cenvat credit lying accumulated in their
- account between the said period. Show cause notice dated 20.02.2015,
served. vide above order rejected the refund claim on the ground that
the unutilized cenvat credit lying in the appellant's balance was
available to the appellant for payment of Central Excise Duty for
future duty paid clearances that may be made by the appellant. The

refund claiin was also rejected on the ground that the present case was
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one of deemed export and not one of actual export, and therefore, the

benefit of refund was not available to the appellant.

5. I find that, Cenvat credit was accumulated because of exports
made by the appellant and such Cenvat was not possiblbe to be
utilised by the appellant, the refund claim for such unutilized cenvat
- credit under Rule-5 of the Cenvat Rules was filed by the appellant.I find
that,In the impugned order the adjudicating authority has held that
appellant being a DTA unit would be in a position to utilise the
cenvat credit balance for their future domestic clearances, and
therefore, the claim filed by the appellant for refund of utilised credit was
" not maintainable. However,I find that, there is a error in the aforesaid
ground placed by the adjudicating authority because neither the provisions
of Rule 5 nor the procedure and conditions prescribed under Notification
Qlated 18.6.20 12 providé that the refund claim may hot be entertained if
the assessee is in a position for utilizing such Cenvat credit for future
~ clearances. As stated herein above, Rule 5 of the said Rules provides for
refund of Cenvat credit in terms of the formula provided therein which is to
be ascertained by taking into consideration the ratio of export turnover of
goods and the total turnover for the relevant period. No restriction has
been provided under the said Rules for rejection of refund claim on the
grbund that such Cenvat credit is utilizable for future clearances. In this
case,. during the relevant period, there were no aomestic clearances and
hence, they are entitled to the entire amount of Cenvat credit
attributable to the relevant period. Thus,I hold thdt, the finding in the
impugned order that being DTA unit, the appellant was not entitled to the
@efund of Cenvat credit lying in their balance as the same was available
for payment of Central Excise duty for future duty paid clearances is

evidently illegal and required to be quashed.

6. I find that, the Department has raised the objection that the
present case was one of deemed export and not one of actual export

and therefore the benefit of subject Notification was not available in the

present case. The aforesaid distinction between "deemed export" and

"exports" is clearly arbitrary inasmuch as the nature of exports also includes
deemed export as has been held by the Hon'ble Sﬁpreme Court in the
case of Virlon Textile Mills Ltd. reported in 2007 (211) ELT 353 (SC). It
. would be relevant to note that this issue whether sales and transfer

from DTA units to EOUs being deemed export, could be considered as

P o
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export as provided under Rule 5 of the Cenvat Credit. Rules has come
up for consideration before the Hon’able High Court of Gujarat in the case
of Commissioner V/s. Metflow Cast P. LTD ; 2016[331]ELT 355[GUJ] where
the Hon'able High Court has held that clearances made to a 100% EQU
which are deemed exports are to be treated at par with physical exports
for the purpose of entitling refund under Rule 5 of the said Rules. This
view has also been followed by the Gujarat High Court in the recent
decision in the case of Commissioner V/s. NBM Industries (Supra) and
Dupont India Pvt. Ltd. V/s. Union of India (Supra). it is_. settled legal position
that refund claim under Rule-5 of the Cenvat Rules cannot be denied on
the ground that the appellant could utilise accumulated cenvat credit

 against future transactions in DTA.

7. In view of foregoing discussion and findings, the impugned order rejecting

the refund claim is set aside. The appeal stands disposed of as above.
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Commissioner (Appeal-II)
Central Excise, Ahmedabad.
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(K.K.Parmar)
Superintendent (Appeal-II)

Central Excise, Ahmedabad

By Regd. Post A.D.

M/s. S B J Von Compounders Pvt Ltd,
Plot No. 131- 132, Shivam Industrial Park,
Opp- Sarvodaya Hotel,

Moraiya, Tal. Sénand,

- Dist. Ahmedabad.
Copy to:

1. The Chief Commissioner, Central Excise, Ahmedabad.
2. The Commissioner, Central Excise, Ahmedabad-II

3. The Dy. Commissioner, Central Excise, Div-1V, Ahmedabad-II

4. The Assistant Commissioner (System), Central Excise, Ahmedabad-II
‘\%; file.

6. PA file.

—————— e ————— s B o - - e




